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EDITORIAL NOTES 


Tiie new rules for admission to the New Jersey Bar, as recommended 
by the special committee appointed by the Supreme court, have been 
promulgated by the court and will take effect at the June term. In brief, 
they provide for a permanent Board of Examiners, who are at first 
appointed for one, two and three years respectively, and thereafter for 
three years each. They require a high school standing on the part of all 
applicants, and abolish all oral examinations, thus doing away with the 
direct participation of the court in the examination of the candidates. 
The rules are in force now, but, as before stated, will first be put into 
operation at the June examination. ‘The three examiners first selected 
aie excellent men, who are in sympathy with the new rules. These 
rules are printed in this issue of the Journal. They will undoubtedly 
tend to prevent many unfit persons from entering upon the study of law, 
but, should they begin such studies, which is scarcely likely, they will 
hardly pass the examination. ‘The effect, as a whole, will be to improve 
the standard of the New Jersey Bar henceforth. The rules very 
properly reduce the term of clerkship of candidates from four to three 
years, and require that when a clerkship is begun a certificate of the 
attorney with whom he is to serve shall be filed with the Clerk of the 
Supreme court. When examiners are not satisfied by written papers—in 
other words, are in doubt as to whether candidates should be accepted 
or rejected—they may require a supplementary oral examination. These 
rules will receive a fair test and we doubt if the old laxity prevailing 
will ever again exist in this state. 

As was predicted by the Journal at the time of his election, 
Governor Murphy has entered upon the duties of his office with an eye 
single to the discharge of those duties in the manner in which he is 
obligated by his oath. He takes great pains to be sure he is right before 
making a move, whether as to appointments, or signing bills which have 
passed the legislature, or in otherwise deciding upon important questions. 
His courtesy is unfailing, and, as he is a man of clear judgment and 
high probity, it is to be anticipated he will make for himself a record to 
which Jerseymen may afterward point with pardonable pride. 


The well-known corporation author and lawyer, Mr. James B. Dill, 
of East Orange, recently delivered an address on “National Laws for 
Trusts” before Harvard University. Mr. Dill has heretofore outlined 
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what should be embodied in a national act creating and controlling 
corporations, but perhaps not with the distinctness and force which 
characterized his last address. He had considerable to say upon the 
general subject of trusts and public opinion. Upon state legislation 
regarding the uncertain features of such legislation, he said: 

“State legislation is more easily controlled than national. State 
legislation can be managed more quietly and more secretly than national 
legislation. Corporations to-day may organize under the laws of a state 
far removed from public influence, from public discussion, affording— 
what sometimes is desired—a retirement from the public gaze while 
certain specific statutes are being passed which fundamentally affect the 
entire corporate organization and fundamentally affect the rights of 
stockholders. The managing editor of a great daily might not censure 
the news department, providing a bill should be introduced, rushed 
through and passed in the legislature of South Dakota or New Jersey 
affecting a corporation whose visible and tangible property was in 
Massachusetts, but should a ‘sneak’ act, affecting great corporate 
interests, be introduced at Washington, and on the very day of its intro- 
duction the majority of the press of this country not be apprised of its 
introduction by their correspondents at Washington, there would be 
trouble in the head offices; and then he adds: “A national act would put 
all corporate legislation, proper and improper, in a glass case, and expose 
it to the views of the entire public. Upon the introduction of any 
corporate law under a national system the representatives of every state 
would be heard upon the subject; nay, more, the constituents of every 
representative from every state would be heard through their representa- 
tives either in the House of Representatives or in the Senate. The 
question may be asked whether or not corporations would voluntarily 
avail themselves of this national corporation law? [| answer this question 
unhesitatingly in the affirmative. Corporations now and _ hereafter 
organized would avail themselves of a national act. 

“First. For reasons of self-protection. It has been already stated 
that it has become necessary for the sound corporations to differentiate 
their position from those otherwise situated. 

“Second. [Financial interests will favor it. No great corporation can 
be put upon the market without a financial syndicate. No matter how 
great or how strong is that syndicate, it must go to the banks for its 
money. The bankers would insist that the financiers organize their 
company under that law which would inspire the greatest public confi- 
dence in order that the public would ultimately invest. 

“Third. Corporations would avail themselves of this law as a protec- 
tion against the varied, diverse and to-day inconsistent laws of various 
states. The tendency of the states is to attack foreign corporations, and 
therefore the great corporations would avail themselves of the privilege 
of becoming United States corporations, corporations foreign to no 
state, thereby securing to themselves the privileges and immunities of 
citizens of every state. 

“Fourth. No corporation engaged in inter-state commerce, no 
corporation desiring to do business throughout the country, could afford 
to be other than a national organization. It would not be long before 
the investing public would draw the lines sharply between state created 
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organizations, assuming to do a business national in extent, and true 
national corporations.” 

In closing Mr. Dill suggested as a basis of discussion that a national 
act might contain the following elements: 

“First. It should be optional with corporations, as in the case of the 
National Banking act, to organize under state acts if they should choose. 

“Second. The act should prohibit the name ‘national’ to any corpora- 
tion except national corporations, compelling other corporations which 
assume that title to relinquish it. 

“Third. A national corporation should be protected from state attack 
to the same extent to which national banks are protected; that is, it should 
not be subject to attachment or other provisional remedies which prevail 
in some states against non-residents. 

“fourth. A national corporation should possess in every state all 
the immunities and commercial privileges guaranteed to natural persons 
by the constitution of the United States and the constitutions of the 
several states. 

“Fifth. National corporations should have freedom from state super- 
vision, and should be subject to taxation by the state only to the amount 
of property actually in the state, and then on the same basis as an 
individual. 

“Sixth. The national corporation should be subject to national 
supervision and examination, and at least private publicity should be 
compulsory, which would eventually result in a proper degree of public 
publicity. 

“Seventh. An annual report should be made by the corporation to 
the federal authorities, showing the taxing situs of all its property. Such 
information should be collated by some federal authority and furnished 
ic the taxing officers of the various states, in order that the corporation 
might be justly and correctly taxed. 

“Eighth. A national corporation should pay taxes upon all its 
property, locally where property is situated. Its stock in the hands of 
stockholders might be exempted from taxation of every nature.” 


With Mr. Dill’s views in detail we may not wholly agree, but 
fundamentally he is correct. The matter has come to such a pass in this 
country concerning the great corporations which control millions of 
dollars and thousands of operatives, that we believe the time has arrived 
when a national corporation act should be passed by Congress, and 
should embrace at least the provisions above stated. The question is a 
great one concerning our future as a manufacturing people and as a 
nation, and merits the closest attention and reasonable discussion of 
every intelligent citizen. 


In the case of Campbell, Receiver, v. The Manufacturers’ National 
Bank, determined in the Court of Errors and Appeals, it was held that if 
a cashier of a bank pays his individual debt with a bank draft, his creditor, 
accepting such payment, is charged with notice of the fact that the 
cashier is paying his debt with the bank’s money, and is not, therefore, 
a bona fide holder of the draft; and if it should appear that the cashier 
had given the draft without express or implied authority, and without 
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having paid his bank for the draft, then the bank or its receiver can 
recover the amount thus improperly taken. In this case (as in most, if 
not all, such cases) the cashier was a dealer in the bank of which he 
was the cashier. He had an account in his own bank. He deposited 
money from time to time in this account and drew checks to be paid 
by the bank and charged to his account. These checks he gave to his 
individual creditors and from time to time, as presented 4. payment, 
paid them. Sometimes he had a balance in his favor in his individual 
account, against which such checks could be charged; sometimes his 
account was overdrawn and checks thus paid increased the amount of his 
overdraft. The money deposited by the cashier from time to time in 
his individual account became, on deposit, the money of the bank. If, 
therefore, the cashier cannot pay his creditor by using a bank draft, 
and if, in accepting such payment the creditor is put upon inquiry and 
is bound to discover whether the cashier had, in fact, authority to use 
the bank’s draft fer such purpose, why would not the same principle 
apply to the holder of the cashier's individual check? Why would not 
the holder be charged with notice of the fact that the cashier was using 
the money of the bank to pay his individual debt and be required to ascer- 
tain before taking the money in payment that the cashier had in his 
individual account with his own bank a sufficient balance against which 
such payment could be properly charged? Does not this make it neces- 
sary for every bank cashier to keep his individual account in some other 
bank? In delivering his opinion at the Circuit, Judge Swayze remarked 
that he was inclined to take the view adopted by the Court of Errors, 
“because it made for honesty.” The judges of the Court of Errors, 
arriving at the same conclusion, were doubtless influenced by the same 
consideration. The application of the legal principle that an agent 
cannot represent himself and his principal in the same transaction to a 
bank cashier who is a dealer in his own bank, makes the transaction 
of banking business a little more difficult, and may make it necessary for 
the cashier to keep his individual account in some bank with which he 
has no official connection; but it will not even tend to make a dishonest 
cashier honest, nor will it make it more difficult for such a cashier to 
plunder the institution of which he has control—he can take its funds 
without using a draft or check, if he has the disposition and the directors 
give him the opportunity. The money of the bank is under the charge 
of its cashier, and if he is dishonest he can appropriate it to his own 
use. The security in this regard lies in securing the service of an honest 
man and in the vigilant and careful supervision of the board of directors. 


ANTIQUATED COURTS AND MISCARRIAGE OF JUSTICE. 


IT]. 


The last article gave two cases illustrating that vice in our system 
of procedure which makes it necessary for the judges to dismiss suitors 
from court, after a year or more of litigation, without settlement of their 
controversies; the dismissal being put upon the sole ground that the 
suit should have been brought in this court instead of that. In each 
case the court which rendered the judgment below was of high judicial 
rank, empowered to determine suits involving values without limit; in 
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each case the judgment below settled the controversy upon the merits 
and was reversed, upon appeal, regardless of the merits, the parties 
being let loose to start fresh litigation upon each other. 

I turn now to the class of cases in which suitors are compelled to 
conduct two lawsuits to settle one controversy. One example of this 
is a case in which the defendant has a just and lawful ron tg ae the 
court in which it is offered, having no power to consider it, gives 
judgment against him. He can get relief only by bringing oe suit 
in a second court to undo the mischief wrought by the first. A case 
in illustration is Ruckelshaus v. Oehme, reported in 48 N. J. Equity 
Reports, page 436. There the parties disputed whether a tenant, named 
John, after having paid his rent for his store for a given period of time, 
could be compelled to pay it again for the same period. He had made 
the payment to the real owners, as he supposed, but afterwards one 
Mary succeeded in proving her title to the store as against the person 
who had previously been in possession of it and who had rented it to 
John. Mary then sued John in the Circuit court for the rents which he 
had already paid, and he pleaded in defense that, knowing nothing of 
her title, he had paid the money in good faith to the representatives of 
the person from whom he had hired the place; that Mary stood silent 
without making objection or giving notice of her rights, although she 
knew that he was making the payment, and that these circumstances, 
with others which he offered to prove, estopped her in her demand that 
he pay it again. But the Circuit court decided that such a defense 
availed nothing there, and a verdict was accordingly entered in favor 
of the plaintiff for the amount of the rents. Thereupon John sued Mary 
in the Court of Chancery, setting up these same circumstances and asking 
that Mary be forbidden to make use of the verdict which the Circuit 
court had just entered in her favor. This the Court of Chancery did, 
after a considerable litigation, upon the ground that John’s defense was 
just and lawful but that the Circuit court had no power to consider it. 
John appealed and the Court of Appeals affirmed the Chancellor's decree. 
(49 N. J. Equity, p. 340). 

Another example of double lawsuits to settle single controversies 
is where a defendant makes an unlawful defense which the court is 
compelled by law to allow. In such case the plaintiff must bring another 
suit in a second court to prevent the first from depriving him of his 
lawful rights by its impotence to administer the law. The case of Clark 
v. Augustine, 51 Atlantic Reporter, p. 68, is an illustration of this 
paradox. The case was decided last January in our Court of Chancery. 
A son had sued the executors of his father’s estate in the Supreme court 
for an alleged debt of $5,200. The executors set up in defense a plea 
that the claim was barred by lapse of time. In point of fact the plaintiff 
had attempted to sue within the limited period, but the executors resided 
out of the state, and one of them had given him some misleading 
information whereby service upon them of the process necessary to 
start the action was delayed till the period had slipped by. Now, in 
such circumstances, our law forbade to the executors the defense which 
they had set up. But the Supreme court was powerless to prevent them. 
It must have received the plea and given judgment upholding the 
unlawful defense against the plaintiff had he not betaken himself to the 
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Court of Chancery. Upon beginning a second suit there, the latter 
court made an order compelling the executors to withdraw the plea they 
had entered in the Supreme court unless they could explain their 
apparently unjust conduct. 

How often do such delays of justice occur? It is impossible to 
answer this question with any degree of precision because far the greater 
number of cases tried do not appear in the reports. But the reports 
furnish some clue. I have looked through the indices of the ten volumes 
of Equity Reports numbered 50 to 59, inclusive (the last volume is 
number 60). They cover a period of about eight years. I find reported 
in them thirty-eight cases in which either the question of dismissing the 
suit as being in the wrong court was considered in the written opinion, 
or two suits in different courts were instituted or made necessary in order 
to settle one controversy. In eight of these cases the court decided that 
the parties were in the right court; it dismissed twenty because they 
were in the wrong court. In four of the cases dismissed for that reason 
the dismissal was in the Court of Appeals, reversing the decree of the 
Court of Chancery which had been of opinion that the suit was in the 
right court. There were four cases in which the complainants asked 
one court to protect them from the action of another court in which 
they were then being sued. In six cases begun in the one court and 
raising several questions, that court either declared that the case 
must be dismissed unless the parties would bring another suit in a 
second court to settle part of the questions (the others being retained 
for settlement in the first court) or actually dismissed the case altogether 
on the ground that one or more of the questions must be settled in 
another suit in a second court before beginning a suit in the first court. 
The same ten volumes contained about seven hundred cases! in all 
reported in the Court of Chancery, not counting a second time the 
reports of the cases when reviewed in the Court of Appeals, nor the 
cases in the Prerogative court in which such questions of procedure 
seldom arise. Now thirty-eight is over five per cent. of seven hundred. 
The summary runs thus: 

Total cases in Chancery reported in eight years, about 

In which justice was delayed or denied as follows: 


As to dismissal because in wrong court—In peril of dismissal, but 
not dismissed 

Dismissed on that ground in Court of Chancery 

Retained in that court, but reversed and dismissed on that ground 
in the Court of Appeals 


As to necessity for double lawsuits—Suits in Chancery to prevent 
another court from proceeding to deprive suitors of their rights 

Suits in Chancery in which a party was required to bring another 
suit also in another court 


1 I have not, of course, counted the 700 cases. I counted, however, the cases reported in Chancery 
in Volumes 50, 53 and 59, which contain respectively 69, 69 and 70 cases; making the average :.ver 69. 
1 believe that the average of those three volumes wil! hold good for all ten of them. 
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Per cent. of Chancery cases reported in which justice was delayed 
or denied, or the parties were in danger of that result 
[ append a list of the thirty-eight cases in a foot note.? 


2 Volumes 50 to 59, N. J. Equity, contain the following cases in which it appears in the opinion, 
either that the suit was dismissed on the objection that there was ‘‘an adequate remedy at law,” or 
that that objection was overruled. 


Vol. Page. Name of Case. 


50 566 Agens v. Agens, Dismissed, but merits considered also, 
» Dismissed by Court Appeals, revers- 
) ing lower court. 
51 337 Beekman v. Cottrell, Bill dismissed. 
52 813 Sepsinn Wee Ca, «, ame 'ismissed in Court Appeals, revers- 
( a P ing court below. 
) Dismissed in Court Appeals, revers- 
ing court below. 
53 26 Boyden v. Bragaw, Dismissed, 
53 46 Worthington v. Moon, Dismissed, 
53 one ‘ ~~ v. Essex Trades’ Coun-) 
(cil, ) 
53 15 O’ Connor v. Tyrrul, Overruled. 
53 306 Bradbury v. Mutual Assn., Overruled. 
53 322 Jackson v. Newark, Demurrer sustained. 
53 573 Barkalow v. Totten, Dismissed, 
53 158 ae v. West Jersey &c.,) Dismissed <t — Appeals, revers- 
( Co., ing court below. 
54 136 Bellingham v. Palmer, Dismissed. 
(Princeton Savings Bank v. 
54 435 < Martin, 


51 308 ‘ Pyatt v. Lyon, 


52 275, 282 SBernz v. Marcus Sayre Co., 


Objection overruled. 


| Dismissed. 

( Demurrer sustained, but merits con- 
sidered. 

Objection that remedy was in Or- 
phans’ court, overruled, 


( 
236 ‘ Terhune v. Sibbald, 
240 See v. Heppenheimer, Objection overruled, 
410 Torrey v. Torrey, Dismissed. 
456 Thiefes v. Mason, Dismissed, 


) 
) 
151 - Edwards v. McClave, j 
y 
) 


6 (Grey v. N. Y. & Phila, Trac-) 
493 (tion Co., 
615 Coast Co, v. Spring Lake, Objection overruled. 

122 Jersey, &c. Co. v. Blackwell, Dismissed. 

210 Fahy v. Fahy, Dismissed. 

357 Krueger v. Armitage, Dismissed. 

366, 371 Robertson v. Meyer, Objection overruled. 

530 Palmer v. Sinnickson, Dismissed. Bill to quiet title. 
(St. Patrick’s Alliance v 


26, 31 { Byrne, 


Objection overruled. 


’ ‘ ‘ 
3 . Dismissed. 


, In the same volumes the following cases were reported of suits in equity tostay actions or defenses 
at law: 


Vol. Page. Name of Case. 


50 143 Chase v. Chase, Injunction to stay action, dissolved. 
) Injunction allowed to prevent a ce- 
fense at law. 

Suit at law allowed to proceed as to 
part of case and accounting in 
equity ordered as to rest. Re- 
versed, 56 Id. 429, because the 
suit at law should have been 
stayed, 


52 156 - Hackettstown v. Ming, 


Pratt v. Boody, 


§ Hoboken Ferry Co. v. Bald- ; Bill to enforce release in action at law. 


( wib, 
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In the same volumes suits at law were ordered or made necessary on legal questions while a suit 
in equity was pending as follows : 


Vol. Page. Name of Case. 


<r Injunction as to part of suit, and suit 

55 141, 147 §D., L. & W. q R. Co. v.) at law ordered as to legal title, S. 
8% C., 57 Id. 154. 

, (Essex County Bank v. Har-) Bill will be dismissed unless com- 

57 91, 97 1 rison, )  plainant sue at law to settle title. 


fer. Saati . » Dismissed. Bill for partition. Le- 
57 142,153 | Havens v. Seashore Co., 5 gal title must be first settled at law. 


| Judgment at law in replevin for 
| chattel. Suit and decree in equity 
Scott v. Hall, ; to relieve against it. Mistake in 
| 
J 


[ 
| 
42 + 
contract in which judgment was 
founded. 
) Injunction to restrain removal of 
406 {Jot v. Hughes, j signs till title is settled by suit at 


law. 


Decree to acc’t, but order to first al- 
59 190 | McCracken v. Harned, low suit at law to establish a set- 
off. 

There were probably more cases of the same kind in the same 
volumes; for by chance I found some that were not indexed under any 
of the subjects in which I searched. 

The pending plan to amend the judiciary article of the constitution 
proposes to continue the procedure that caused the results I have 
described. When it is presented to the electors of the state for approval 
or rejection the lawyers who champion it must prepare themselves to 
answer questions like these from the people: 

“In how many cases that are not reported do such miscarriages and 
delays of justice occur?” 

“When people apply to the courts for a settlement of their contro- 
versies, is it necessary that in every hundred cases there should be, upon 
the average, five or six in which the parties must be in peril of suffering, 
or must actually suffer, a delay or denial of justice on such grounds?” 

“If it be necessary, explain why it is that in most of the American 
states, in England and in most of her self-governing colonies it does 
not occur.” 

“If the method by which they have stopped those abuses bring 
equal evils of other kinds, tell us what those methods and evils are. Show 
the gain and the loss and the net result. Give authorities and instances.” 

“Had you not better do this before we give you the new court for 
which you ask? the new court which you say is all you want and which 
will cost us a great deal of money.” 

“You refer to the failures of judicial reforms in New York: Are 
those the only judicial reforms of which you know? Tell us about the 
reforms in Massachusetts and Connecticut and many other states, which 
are said to be successful. Tell us of those in England and her colonies 
which, being later, are said to have profited by the experience of Ameri- 
cans, to avoid their failures and to make advances upon their gains. If 
you do not know about these, had you not better find out and let us 
know before we give you a new court which will continue, at our 
expense, to dismiss our controversies unsettled while settling yours?” 

Be assured, reader, that such questions will be asked. How will 
they be answered? 
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I purpose giving in the next paper some report of the attempts 
made elsewhere to remedy the particular kinds of abuses that have been 
described in this article. 

We must turn to the other branch of our subject, our system of 
courts. | have chosen for comparison in this article the judicial systems 
of those states which have Courts of Chancery. There are but seven 
such states in the Union.* One of these, Vermont, was dealt with in the 
last article. All the judges of the Supreme court in that state are 
chancellors, and each may hold a Court of Chancery. The systems of 
courts of the other six are as follows: 

In Delaware six “state judges” hold all the higher courts. (ne of 
them is Chancellor of the state. Another is Chief Justice. The others 
are “Associate Judges.” 














DELAWARE, 







No. of 
Names of Courts. Courts, Judges. 






Supreme ( Held by Chancellor, Chief Jus- ) , 6 
( tice and Associates. ) 

Chancery . Held by the Chancellor. I 

. . § Held by the judges of Supreme ) 

Superior . (court, except the Chancellor, 5 , 

—T { Held by the judges of Supreme } , . 
( court, except the Chancellor. ) 

a ( Held by the judges of Supreme ? 

( a : 

ayes Gn Penmaes «court, except the Chancellor, ) y 
( Held in each county by Chan- 

Orphans’ Court . cellor and ‘* resident’’ judge 3 3 
( of county. 

Register’ s Court ‘ Held by a ** Register of Wills’ ) 3 3 
(in each county. ) 


Delaware has an area only about one-fourth as large as that of 
New Jersey; it is divided into three counties; its population is less than 
that of Jersey City. It is nearly, but not quite, as extravagant as our 
state in the kinds of courts that it maintains. Its early history was much 
the same as that of Pennsylvania, the two colonies having been settled 
mostly by the same people and having the same governor till 1776. 








ALABAMA, 










No. of No. of 
Names of Courts. Courts. Judges. 
Supreme ( Appellate only (some excep- }) : 5 
( tions). ) 
Held in each county by one 
Circuit judge. Each Circuit judge 13 
has several counties. 
Chancery Held by five chancellors; one ) a 5 





in each Chancery Division. ) 
Held by a Probate judge in) 
each county, ) 





Probate Court 





3 In the other states the functions of the Court of Chancery are performed by the other courts— 
“the courts of law."" In some of these the procedure in equity cases is a distinct procedure, and in 
some of them the procedure is the same in cases of equity and in cases of law, except only that, in the 
Samer. questions of fact are usually determined by a judge without a jury. More about this at an- 
other time. 






Names of Courts. 
Supreme 


Chancery Appeals 
Chancery 
Circuit 


County Courts 


Names of Courts. 
Supreme 


Chancery Courts 


Circuit 


Names of Courts.4 


Supreme 


Chancery 


Circuit 


Probate Courts . 


Names of Courts. 


Errors and Appeals . 


Chancery 


Prerogative 


Supreme 

Circuit 

Common Pleas . 
Orphans’ 
(Quarter Sessions 


Oyer and Terminer 


4 An amendment to the constitution of Michigan was recent) 
to create a court called an “ Intermediate court,’’ to hear appeals 
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TENNESSEE, 


Appellate only. 
"9 aa (Inferior to ) 
Supreme Court). ; 
Held by several Chancellors ; 
one in each Chancery Divi- 
sion of the state. 
Held by several Circuit judges ; 
each has several counties. \ 
One in each county. 


MISSISSIPPI. 


Appellate only. 

Held in each county by seven 
Chancellors ; one for each of 
seven districts, 

Held in each county by one 
judge; each circuit judge has 
several counties, 


MICHIGAN, 


Appellate only (some excep- 
tions ). 

The Circuit courts are made 
Courts of Chancery. Dis- 
tinct chancery procedure. 


more judges, according to 

population. Some judges 

have each several counties. 
Held in each county by a pro- 


Held in each county by one or ] 
| 
bate judge. f 


NEW JERSEY, 


court and Chancellor and six 
special judges. 

Held by Chancellor and six 
Vice Chancellors, \ 

Held by Chancellor and one | 
Vice Chancellor, called the | 
‘* Ordinary’’ and ‘* Vice Or- 
dinary.’’ J 


Held by justices of rads | 


Held by Supreme court justices, ) 
but extra Circuit judges in - 
three counties. 

One judge in each county. 

Held by judges of nee 
Pleas. 

Held by judges of Common ) 
Pleas. 

Held in each county by a jus- ) 
tice of Supreme court. ) 


No. of No. of 
Courts. Judges 


I 5 
I 3 


No. of 
Courts. 
I 


7 


No. of 
Courts. 


No. of No. of 


Courts. Judges. 


I 6 


2I 
2! 


2!I 


2! 


proposed (Laws of 1899, page 479) 
ym the Circuit court and other in- 


ferior courts. The amendment was to have been submitted to the people in April, 1899. I find noth- 


ing to show whether it was adopted or not. 


The subsequent volume of laws (1901) does not refer to it. 
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Illinois has no Coust of Chancery, but | add its court system because 
it is the greatest of the Western states. Its area is more than seven 
times larger than that of New Jersey and its population is much more 
than twice as large. 

ILLINOIS, 
No. of No. of 
Names of Courts. Courts. Judges. 
Appellate only (some excep- : 
tions ). 7 


Supreme . 


“« Appellate ”’ ont 
! 
! 
\ 


Ileld by some of the Circuit 


Court judges, - 


(Inferior to Supreme 
Court). 


judge. Each Circuit judge 
(generally) has several 
counties. 

Held by one judge in each 
county, 

f Held in each county having 


) 
J 

Held in each county by one | 

Circuit Courts . | 


County Courts. 


Probate Courts . over 70,000 population, by a 
Probate judge. 


Cook county (Chicago) has also a ‘‘ Superior Court ” and a ‘‘ Criminal Court.” 

These articles have now stated a comparison of the system of 
courts in New Jersey with the systems existing in six New England 
states, the other three Middle states, two Western and three Southern 
states. It would be tedious to carry further the comparison with Amer- 
ican systems. All the rest of those systems are of the simple kind, 
resembling the systems of the Southern and Western states above men- 
tioned. | have in my possession ample authority for this statement.® 

The number of different sorts of courts and the population, in 
millions, for each of the states thus far dealt with make the following 
showing: 

Population Kinds of 
( Millions). Courts. 
New Jersey 
Delaware 7 
New York 6 
Pennsylvania 6 
Connecticut . 5 
Illinois 5 
Tennessee 5 
Massachusetts . he ne ee er a ere a ee a ee ee ' 4 
IE gs a ose Sony moe, gol ee ie aan aOR Oe el ee ae ‘ 4 
Vermont . lg lee eg aa RN A ey el Ce ke ie ae 4 
Alabama . 4 
Michigan 4 
Mississippi . . 3 
Rhode Island . 3 
New Hampshire . et ee ee Olea 4 ‘ 2 
CHARLES H. HARTSHORNE 
Jersey City, N. J., March, 1902. 


5 The statement may be easily verified by referring to Stimson’s ‘‘ American Statute Law” (1886), 
Vol. I, page 113, and particularly to the ‘‘ Chart’ of courts on page 114. 

The = of courts stated in these articles are taken from the following authorities : 

“ Rey. Stat.,”’ 1902; Conn., ‘‘ Gen. Stat.,’’ Rev. of 1888 ; Rhode Island, ‘‘ Gen. Laws,’ Rev. of 

1896 ; New Hampshire, “ Public Stat., *? 1901 ; Vermont, bs cous Stat., ”* 1894 ; Maine, “Rey. Stat.,” 1883 ; 
New York, Constitution of 1894, and Chase’s “ Code of Civil Procedure,” 1901 ; Penna., Constitution of 
1873 and Brightley’ s Purdon’s Di , 1895; Del., ‘* Rev. Code,” 1893, and Constitution of 1897; Alabama, 
“ Code,” 1897; Tenn.. “ Code” o "1896 ; ‘Miss., “ Annotated Code,” 1892; Michigan, “Compiled Laws” 
of 1897; I11,, “Rev Stat.’’, 1898 (Hurd). 

In each case I examined the indices of the volumes of the statutes from the date of the General 
Laws to the last published volume of statutes, in search of recent changes. 
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CAN CUMULATIVE SENTENCES, OR SENTENCES TO TAKE EFFECT IN 
THE FUTURE, BE IMPOSED? 


{Paper presented before Prosecutors’ Association of New Jersey, at Trenton, February 18, 1902.] 


While it is undoubtedly true that there exists among the brethren of 
our most honored profession a deep fraternal feeling and the utmost con- 
fidence in each other, yet the average lawyer generally demands proof 
of the truth of any assertion. When he makes this demand, you are gen- 
erally on safe ground if you can find in the musty archives of the past 
some obiter dictum of a judge. This will silence him, at least until he 
produces a contrary decision, which, I am sorry to say, in ancient as 
well as modern times, is not a difficult task, for of the making of decis- 
ions, as well as of bonks, there is no end. No one questions the astute- 
ness and the masterfvl mind of a Mansfield, Coke, Hale, Blackstone, and 
many another eminent jurist who graced the English Bench, but I sadly 
confess that to my mind old age is the sole and crowning glory of not a 
few of the ancient rulings. Unlike liquor, they do not improve with ad- 
vancing years. In order to answer as intelligently as possible the ques- 
tion propounded by our honored President, | have travelled back to the 
days of early English law, and find the Court of King’s Bench, in the 
year A. D. seventeen hundred and seventy, in the case of King v. Wilkes, 
reported in 4 Burrows, page 2574 (Lord Manstield sitting), answered 
this interrogatory affirmatively by imposing a sentence of “imprisonment 
for twelve calendar months after the expiration of the former ten months’ 
sentence.” This is apparentiy the oldest reported case, and has been 
approved frequently in this country, and I think the law is quite well 
settled that such sentences are valid, although some states have enacted 
laws authorizing their imposition, notably New York, Nevada, and per- 
haps some other states. 

The American Ency. of Pleading and Practice, Vol. 19, page 4&4, 
states, “It is well settled that a term of imprisonment may be made to 
begin when another ends, and when the sentence so provides, it is suf- 
ficiently definite as to the time when the successive terms shall be car- 
ried into effect.” 

In the case of Kite v. The Commonwealth, 11 Metcalfe, page 85, a 
sentence was held to be good which was to take effect “from and after 
the expiration of three former sentences,” specified in the sentence in 
question. ‘This case was decided in 1846. 

In the matter of Jackson, 3 McArthur’s Reports, D. C., page 26, 
such a sentence is held good. In the case of State v. Smith, reported in 
5 Day (Conn.), page 170 (in 1811), the Supreme Court of Errors, the 
court says that it had been the practice in that state to impose such sen- 
tences for many years. 

In the matter of Bloom, 5% Mich., page 591, Chief Justice Cooley, 
and also in the matter of Lamphear, 61 Mich. 105, the court holds that 
such sentences could not be imposed in Michigan for the reason that the 
common law was not in force in that state, but that all criminal law was 
in the shape of statutory enactments. This, inferentially, I think, sup- 
ports the theory that cumulative sentences were imposed at the common 
law. 
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Hughes on Criminal Law, Sec. 3340, and the note, states that it was 
the law in England for misdemeanors. 

In the matter of McCormick’s Petition, reported in 24 Wis. Su- 
preme court reports, page 492, in the year 1X69, the court says, “It has 
been settled in cases of this kind, wae the prisoner has been convicted 
of several distinct offenses, that the court may give judgment upon each 
one of them, and, in doing so, may lawfully direct that the term of im- 
prisonment for one shall commence at the expiration of another, and 
so on, until all the terms have expired.” 

sishop, in his new criminal procedure, Vol. 1, Sec. 1327, says, “By 
the common law of England, followed in most of our states, the sentence, 
at least in misdemeanors, may direct the imprisonment on one count or 
indictment, to commence on the termination of another;” citing numer- 
ous cases, and also in the foot note, saying, “In felonies the right thus to 
postpone one period of imprisonment until another ends, is said not to 
apply under the common law.” 


It is difficult to say, though, why the same reasoning should not 
apply in felonies as in misdemeanors. It seems, however, that if a num- 
ber of sentences are imposed at the same time, without specifying their 
beginning and terminating periods, they will run concurrently. 19 Ency. 
of Pleading and Practice, page 485, lays down the rule, which I| think is 
supported by numerous adjudications, in the following language: “In 
order to prevent terms running concurrently, the sentence must designate 
their order.” A cumulative sentence ought to describe the preceding 
judgment and state the date of the prior conviction, the offense of which 
the defendant was convicted, and the punishment awarded. There is no 
statute upon this subject in New Jersey, nor do | find any adjudication 
bearing directly upon the question, although it has been the practice of 
the courts of this state for many years to impose sentences of this char- 
acter. And this practice has been long acquiesced in by both Bench 
and Bar. 

It seems difficult to find any really valid objection to this course of 
procedure. If such a sentence could not be imposed, it would mean 
that a man might commit a dozen different offenses at the same time, 
and of the same character, plead guilty to all of them, be sentenced on 
one and escape punishment on the other eleven, and, as is said in Rus- 
sell vy. The Commonwealth, 7 Sargent & Rawles Reports, page 49, in 
1822, that it would be “absurd to make one imprisonment stand punish- 
ment for two offenses.” By cumulative sentences society is protected, 
and the defendant gets only his just deserts. He is not injured, and 
has no cause for complaint. While it is true that a sentence may be im- 
posed by a judge other than the trial judge, vet, nevertheless, it is bet- 
ter for the defendant and for the state that the sentence should be im- 
posed immediately after conviction, by the trial judge, who is familiar 
with the facts in the case and while the evidence is fresh in his mind. In 
this way, justice is more apt to be done than if subsequent sentences 
were deferred until the expiration of perhaps a long term of imprison- 
ment. 

These are a few of the many reasons which may be advanced in favor 
of cumulative sentences. At any rate, the practice is supported by most 
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respectable adjudications, and is founded on the rock of hard common 


sense. 


Long Branch, N. J. 


WILBUR A. HEISLEY. 


EDWARD 8S. CAMPBELL, RECEIVER, ETC., v. THE MANUFACTURERS’ 
NATIONAL BANK. 


(N. J. Court of Errors and Appeals, March 3, 1902.) 


Cashier of bank as agent—Bur- 
den of proof—Fraud—Bank draft. 
—1. There is no reason that can be 
given, which is founded upon prin- 
ciple, for not applying the same 
rule of agency to a cashier as to 
other persons occupying fiduciary 
relations. 2. A person cannot deal 
with a cashier of a bank as an in- 
dividual in securing a draft, and 
claim after the draft is delivered it 
has become the transaction of the 
bank. 3. While a cashier of a bank 
is presumed to have all the author- 
ity he exercises in dealing with 
executive functions, legally within 
the powers of the bank, or which 
are usually done or held out to be 
done by such an officer, still the test 
is whether the transaction is with 
the bank and its business or with 
the cashier personally and in his 
business. As to the former, all 
presumptions are in favor of its 
regularity and binding force. As 
to the latter, no such presumptions 
arise. 4. Upon the proof that the 
transaction was known to. the 
claimant to be an individual one, 
and not with the bank, the burden 
is cast upon the claimant to estab- 
lish that the act of the cashier thus 
done, for his own individual bene- 
fit, was authorized or ratified. 5. 
Neither authorization or ratifica- 
tion arises from unknown concealed 
fraudulent transactions of a cashier. 


On contract. 


Argued November term, 1901. 


On error to the Supreme court upon a judgment entered on a 
verdict directed for the plaintiff at the Essex Circuit, by the trial judge. 


It is only known open ones, sim- 
ilar to the alleged dishonest ones, 
which work an estoppel. 6. Fail- 
ure to detect that which an inspec- 
tion with ordinary care would not 
have discovered, will not work a 
ratification. Where a draft, on a 
corresponding bank, is regular on 
its face and the entry upon the stub 
of the draft book from which it is 
taken is also regular, there is noth- 
ing to go to a jury to establish 
laches in the officer of a bank for 
neglect to discover its fraudulent 
character from inspection. 7. The 
facts in this case show an individual 
transaction with Valentine, and the 
known fact that he paid his own 
debt with the bank draft. There 
was no proof that his act was 
authorized or ratified by the 
directors, and there was nothing on 
the stub of the draft book, or the 
face of the draft, when returned by 
the National Park Bank, to indi- 
cate that it was not a regular bank 
transaction, nor was there proof 
that by the exercise of any care, 
short of an investigation of the 
books of the bank, the president or 
directors of the bank would have 
discovered the fraudulent act of the 
cashier in issuing the draft in ques- 
tion. Under this state of the proof 
the court rightly directed a verdict 
against the plaintiff in error. 
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Mr. Joseph Coult, Mr. Francis Child and Mr. John A. Miller for 
plaintiff in error, 


Mr. Richard V. Lindabury and Mr. Sherrerd Depue for defendant 
in error. 


FORT, J.: This is an action by the receiver of the Middlesex 
County Bank to recover back money paid to the plaintiff in error by 
George M. Valentine, who was at the time of the payment cashier of 
said bank. The payment was made by Valentine in satisfaction of his 
individual debt. The method of payment was by a draft of the Middlesex 
County Bank, drawn on The National Park Bank of New York, its 
correspondent, and signed “George M. Valentine, Cashier.” The draft 
thus issued was drawn to the order of John A. Miller, attorney, and 
delivered to him for the plaintiff in error. 

The transaction out of which the indebtedness of Valentine to the 
plaintiff in error, The Manufacturers’ National Bank, arose was the 
discounting of a note, made by a firm of which Valentine was a member, 
and endorsed by Valentine individually, and others. This note, thus 
discounted, fell due and was protested, and afterward judgment was 
obtained thereon against the makers thereof, and Valentine individually. 

The Middlesex County Bank had no interest, directly or indirectly, 
in the note or its proceeds. 

All these facts were known to the plaintiff in error, both before 
and after the judgment. The judgment was entered March 4, 1899. 

Mr. Miller, the attorney of the plaintiff in error, after several 
attempts, found Valentine at the bank in Perth Amboy, on March 18, 
1899. Payment of the judgment was demanded and after some talk 
Valentine, in the presence of Miller, took the draft book of the Middlesex 
County Bank, containing blank drafts of that bank on the National 
Park Bank of New York, and filled out a draft of the Middlesex County 
sank upon the National Park Bank of New York for the sum of seven 
thousand and five hundred dollars to the order of J. A. Miller, attorney, 
as aforesaid, and signed it “George M. Valentine, Cashier,” and handed 
this draft to Miller. 

The draft thus delivered to Miller was not, and did not pretend 
to be, anything other than the draft of the Middlesex County Bank, 
made by its cashier in his official capacity against the funds of the 
Middlesex County Bank deposited in The National Park Bank of New 
York, and was intended by Valentine, and known by Miller, to be issued 
for the payment of the debt of George M. Valentine as an individual. 
With all of these facts the plaintiff in error by its officers and its 
attorney was familiar. 

There is no reason, which is founded on principle, that can be given 
for not applying the same rule of agency to a cashier as to other persons 
occupying fiduciary relations. No person can act as an agent in a 
transaction in which he has an interest, or to which he is a party, on the 
side opposite to his principal. This must be so where the person dealing 
with the agent has knowledge of the facts. 

A person cannot deal with a cashier of a bank as an individual in 
securing a draft and claim after the draft is delivered it has become the 
transaction of the bank. To make the acts of the cashier valid the 
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transaction in which the draft is delivered must be a bank transaction, 
made by the cashier, within his express or implied authority, in the 
conduct of the business of the bank. So long as a person deals with 
the cashier in a matter wherein, as between himself and the cashier, he 
is dealing with or has a right to believe he is dealing with the bank, the 
transaction is obligatory upon the bank. 

The cashier is presumed to have all the authority he exercises in 
dealing with executive functions legally within the powers of the bank 
itself, or which are usually or customarily done, or held out to be done, 
by such an officer. 

But the test of the transaction is whether it is with the bank and its 
business or with the cashier personally and in his business. Claflin v. 
Farmers’ Bank, 25 N. Y. 293; Moores v. Citizens’ National Bank, 111 
U.S. 164. 

As to the former, all presumptions are in favor of its regularity and 
binding force. In the latter, no such presumption arises; in fact, upon 
proof that it was known to the claimant to be an individual transaction, 
and not one for the bank, the burden is cast upon the claimant to 
establish by proof that the act of the cashier thus done for his own 
individual benefit, was authorized or ratified. 

These are fundamental principles applicable to principal and agent 
in every transaction arising out of that relation. A. D. & T. Co., 143 
N. Y. 559 (564); M. L. Ins. Co. v. F. S.S. & G., &c., 189 N. Y. 146 (151); 
Shaw v. Spencer, 100 Mass. 382 (390) (394); Petrie v. Clark, 11S. & R. 
377 (Gibson, C. J.); Rochester & C. T. R. Co. v. Paviour, 164 N. Y. 281 
(286); Huffcut on Agency (2d Id.), p. 110. 

Little contention was made in tins case, even by the counsel of the 
plaintiff in error, against the rule above stated, although some effort 
was made to distinguish between the rule applicable to principal and 
agent as applied to a cashier, as contradistinguished from other agency 
relations; but we are unable to accept such a theory or to hold the rule 
to be any broader in the case of a cashier, than as above declared. 

Strong contention was made by the plaintiff in error for the right to 
retain the fund received for Valentine’s individual debt, from the pro- 
ceeds of the draft of the Middlesex County Bank, upon the grounds (1) 
that Valentine was authorized to issue such drafts, and (2) that if he were 
not so authorized his act in this case would be deemed ratified through 
the knowledge of the bank’s officers obtainable from the draft itself or 
the records of the bank, from which they actually knew, or were 
chargeable in the exercise of ordinary care, with knowing the transaction. 

The case is utterly devoid of proof that Valentine was even author- 
ized by any one to draw drafts of this character for his individual account 
against the funds of the bank with its New York correspondent. It 
does appear that he had overdrawn his account and borrowed meney 
on questionable securities, but those transactions are stated by the letters 
to the banking department to be ones with which the directors were 
familiar and about which the directors knew and for which they held 
securities and in which the directors only differed with the banking 
department as to the sufficiency of the security they had required Valen- 
tine to pledge for those loans. 
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There is no proof that those loans were not made in the usual course; 
nor that the directors authorized or acquiesced in the use of the bank’s 
funds by Valentine before, or without, their knowledge; nor that 
Valentine, in any of the transactions out of which these obligations 
arose, had ever dealt with any person to create his indebtedness to the 
bank before the bank directors knew of it and had authorized his use 
of the funds; nor is there anything to show, in any of those letters to 
the banking department by the president of the bank, or from that 
department to the bank, that the directors knew he was using the funds 
of the bank without their knowledge or consent, in his individual 
transactions, or that he had paid a single individual debt before they 
were advised of it and had received security from him for the money 
which he proposed to use to pay it. It would have been an entirely 
different situation if he had been in the habit of drawing similar drafts 
against the bank’s funds for his individual purposes before consulting 
the president or the directors and they had known of, or subsequently 
approved, such acts. That would have made a case within the principle 
ruled in Goshen Bank v. The State of New York, hereafter considered; 
but that is not this case. Whatever acts are proven to have been done 
by Valentine, without the approval of the president or directors first 
obtained, were admittedly concealed transactions—not open ones; fraudu- 
lent acts. It is not pretended that a single one of the thirteen drafts 
alleged to be fraudulent out of over sixteen thousand honest ones was 
actually authorized or ratified by the president or the directors; nor is it 
pretended that a single open transaction of that kind was known to or 
ratified by them. 

It is not concealed dishonest transactions which made a ratification, 
but open ones of a character similar to the alleged dishonest ones. Gale 
v. Chase National Bank, 104 led. Rep. 214. 

If a bank gives its cashier authority to draw drafts for his own 
account on its fund or ratifies his acts in known transactions which he 
openly conducts, honestly or dishonestly, it will not be permitted to 
say that a similar transaction which he secretly and by concealment 
conducts does not bind it. The distinction is just there. This was the 
basis of the decision of the New York Court of Appeals in the Goshen 
National Bank v. The State of N. Y., 141 N. Y. 379, upon which the 
plaintiff in error so strenuously relies. The opinion in that case cites 
the facts very meagrely. Through the courtesy of the present Chief 
Judge of that court, I have had before me all the proofs, findings and 
exhibits upon which that case was decided, and an examination of the 
record fully sustains Judge Peckham in saying that the cashier there 
“had the right to draw a draft on the corresponding bank of the claimant, 
for himself, upon the same terms that he had to draw a draft for a 
stranger.” Henry Bacon, the president, testified at page 9 of the record 
that “He (the cashier) had a right to draw a draft on the Importers’ and 
Traders’ National Bank for himself upon the same terms that he would 
draw for a stranger.” George Grier, the assistant cashier of the bank, 
testified that he was well acquainted with the cashier’s methods of drawing 
drafts in all his transactions as county treasurer for more than a year 
prior to the drawing of the fraudulent draft in controversy, and that 
during that period Murray “was accustomed to draw checks as county 
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treasurer against the funds in his hands as such treasurer on deposit 
in the Goshen National Bank, payable to the Goshen National Bank, in 
various amounts, and then as cashier of said Goshen National Bank, to 
draw drafts for a similar amount on the Importers’ and Traders’ 
National Bank of the City of New York, against the funds of the Goshen 
National Bank on deposit with said Importers’ and Traders’ National 
Bank, placing said drafts to his credit in said Importers’ and Traders’ 
National Bank as county treasurer.” 

There was no dispute under the facts in that case that practically 
all the time that Murray, the cashier, was county treasurer, he had used 
the bank’s drafts for his own purposes, as such treasurer, to transfer funds 
to New York with the knowledge of the president, assistant cashier and 
directors. He was also permitted to draw such drafts to himself or a 
stranger, in county treasurer matters, with the same freedom that he 
would issue such a draft to any customer of the bank. They had allowed 
him to treat himself in his official relation of county treasurer in the 
matters of issuing cashier's checks or drafts for county treasurer’s 
account, as he was permitted to do for any other depositor or other 
person dealing with the bank in the ordinary course of business. 

That case was upon its facts in exact conformity with the principle 
here sustained and upon all the cases, under the facts proven, was rightly 
decided. Judge Peckham himself expressly distinguishes the Goshen 
Sank case from cases like the one before us, in Bank of New York v. 
American Dock & Trust Co.; 148 N. Y. 559 (564). 

Nor will the facts in this case justify a finding of constructive notice 
to the directors of the Middlesex County Bank arising from a failure 
to know what they would have known, had they exercised ordinary care, 
as to the draft issued by Valentine to Miller. Ifthe draft had been drawn 
to Valentine’s own order it would have been discoverable upon inspection 
and some question might then have arisen. This draft was drawn to 
“John A. Miller, Attorney,” and was regularly entered on the stub of the 
draft book, and would appear perfectly regular in the account current 
when returned by the National Park Bank with the vouchers at the end 
of the month. A bank may issue its draft to any one who pays for it. 
Is it to be said that a bank will be held to ratify a draft fraudulently 
issued by its cashier, though regular on its face, because the other 
officers of the bank do not trace through the books of the bank to see 
to what account it is charged? Upon the face of the draft no one but 
Miller, the attorney, and the officers of the plaintiff in error, beside 
Valentine, could have known the draft was for his individual debt. 

That which is discernable by inspection, upon the face of a draft or 
record, and which needs no investigation to show it to be out of the 
ordinary and therefore speaks for itself, will, no doubt, raise an implied 
or constructive ratification if seen by officers or directors. And, failure 
to exercise ordinary care in checking off vouchers or inspecting records 
by bank officers will, no doubt, also raise such a ratification if it appears 
that if they had so examined the same a simple inspection thereof would 
have shown the facts. 

They are undoubtedly chargeable with the things they know or 
would have known by the exercise of ordinary care and are estopped from 
denying the responsibility thereon unless repudiated within a reasonable 
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time after such knowledge or imputed knowledge. But the facts in this 
case as to the draft in question do not bring it within this rule. 

All the points here determined are fully discussed by the opinion in 
Lawson v. Beard, decided in the United States Circuit Court of Appeals, 
and the same conclusion reached as here. Lawson v. Beard, 94 Fed. 
Rep. 30. 

Under all the cases and upon principle, under the facts in evidence, 
the trial court was right in directing a verdict for the plaintiff and the 
judgment of the Supreme court entered on that verdict is affirmed. 

IN RE THE VARIOUS CONTESTS ARISING UNDER THE CANVASSERBS’ 


RETURNS OF VOTES CAST AT THE MUNICIPAL BLECTION OF THE 
LONG BRANCH COMMISSION, HELD DECEMBER 10, 1901. 


(Monmouth County Circuit Court, January 28, 1902.) 


Official ballots at elections— statute which makes a marked bal- 


Long Branch City—Construction 
of statutes.—1. Long Branch is not 
a town within the provisions of the 
supplement of the act relating to 
elections, approved March 22, 1901, 
and hence official ballots are not 
required at elections held therein. 
2. It is plain that under section 85 
of the General Election act it was 
the legislative purpose to pre- 
vent a voter, or one acting for 
him, from distinguishing his ballot 
by any mark, sign, designation or 
device by which such ballot could 
be distinguished from any other 
ballot. 38. But, where a large class 
of ballots used have the same acci- 
dental or intentional mark or desig- 
nation upon them, but for which 
mark or designation the voter is in 
no way responsible, such a ballot 
is not within the interdiction of the 


Mr. James Steen, Mr. John S. 


Lindabury for the contestants. 


lot void. 4. It will not be pre- 
sumed to be the legislative intent, 
nor is it proper statutory construc- 
tion, to defeat the vote of the citizen 
by an act for which he was neither 
directly or indirectly responsible, 
nor for a negligent or willful act of 
a municipal officer, nor for the 
misconception of any legal duty or 
form required in the preparation of 
ballots issued by such an official for 
distribution to voters. 5, The 
election law is only intended to 
defeat a ballot which is so marked 
that it is apparent that the voter 
has for some purpose, corrupt or 
otherwise, so marked it or per- 
mitted it to be marked, that it can 
be identified or distinguished from 
“any other ballot” used at such 
election. 


Applegate and Mr. Richard V. 


Mr. E. W. Arrowsmith and Mr. Alan H. Strong for the incumbents. 


ae» 


FORT, J.: The petitions in these cases are filed under Sec. 165 of 
the General Election act as revised in 1898 (Laws 1898, page 312). By 
section 169 of that act the court is required to try the issues without a 


jury. 


The incumbents move to dismiss the petitions because they are not 


sufficiently specific and particular under the statute. If the official endorse- 
ments on the ballots objected to, and set out in the petition, constitute 
those ballots such as have a distinguishing mark, within the statute, 
then the petition does state sufficient facts to sustain it under sub-division 
7 of section 163. As that is the issue in the case, upon the merits, it is 
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better to determine that question under the agreed facts, hence the 
motion to dismiss is denied. 


Is Long Branch atown? If it is, then by the express provision of the 


act of 1901 (Laws 1901, p. 324) official ballots are required at local 
elections held therein. The act of 1901 is a supplement to the revision 


of 1898 of the general act to regulate elections. 


Long Branch was created with certain municipal powers under an 
act entitled “An act to establish the Long Branch Police, Sanitary and 
Improvement Commission,” approved April 11, 1867. (Laws 1867, p. 
976). 

The powers given by this act were limited, relating almost exclu- 
sively to the right to pass ordinances on a few subjects of police power, 
sanitation and the regulation of parks and public grounds. The com- 
missioners were, severally, given the power of justices of the peace with 
authority to appoint marshals. They had no power of taxation. By 
supplements passed from time to time their powers have been enlarged, 
but they are, by their original act, and all supplements thereto, legally 
known as “The Long Branch Commission.” 

By section 85 of the General Election law of 1898, it is provided 
that “the provisions of this act relating to the nomination of candidates 
and the use of official ballots and envelopes shall apply to all general 
elections throughout the state and to the charter, local or special elections 
in all of the cities of this state, but shall not apply to any township, local 
or municipal election, in any township, town, borough or other munici- 
pality of this state.” 


It is contended that the word “town” as used in the act of 1901, 
is used generically and applies to all municipalities except cities, which 
are already required by section 85 of the Election act to have official 
ballots at local elections. 

I am unable to give the act of 1901 this construction. The General 
Election law specifies that cities shall have official ballots at local 
elections, and that “townships, towns, boroughs and other municipalities 
of this state” shall not. The legislative supplement of 1901 takes towns 
out of the class not required to have official ballots, and says that they 
shall thereafter be required to have them. It seems clear that this act 
was only meant to apply to towns, and that the townships, boroughs 
or other municipalities classified under the General Election act should 
remain as they were and not be required to have official ballots. This 
construction is also strengthened because we have a general act for 
the formation and government of towns, as a class, as well as one for 
the formation and government of boroughs, and there would seem to be 
no more reason for extending the supplement of March 22, 1901, to 
all municipalities other than cities than there would have been if the 
act of 1901 had extended the requirement for official ballots to the class 
called “boroughs.” The act of 1901 simply lifted towns out of the 
exception as to official ballots under section 85 of the [lection act. 

Long Branch is not a town within the act approved March 22, 1901, 
and hence official ballots are not required at the local elections held 
therein. Under this view all the ballots cast for the contestants should 
have been counted. 
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The agreed facts in evidence show that under the advice of the 
counsel of the Long Brancly Commission nominations were made and 
filed and official baliots issued by the clerk of the commission for the 
local election held therein on December 10, 1901, and that these ballots 
only were given out by the judges, in all the election districts save one. 
It appears that the other ballots, containing the names of the contestams, 
were presented at all the polling places, but were not given out by the 
judges except in one district. Nor were the ballots voted for the 
contestants counted and returned by the election boards except in one 
election district. It appears, however, that if all the ballots cast for the 
contestants had been counted none of them would have been elected, 
as the ballots containing the official endorsement were, in any event, 
sufficient to have elected “the persons named thereon in all cases 

The highest vote cast for any one of the candidates for cuinalaabiiitalts 
at-large, upon the “Independent Ticket,” was 573, while the lowest 
candidate on the “People’s Ticket” received 1,033. The same ratio of 
difference runs through the whole list of the contestants. This leaves 
but one question for determination and that is, were the ballots cast 
for the incumbents all void because of the official endorsement, placed 
thereon by the clerk of the Long Branch Commission? The character 
of the endorsement appears by the exhibits. 

No such conclusion should be reached if it is possible to avoid it. 
lhe sacred right of suffrage is too dear to be defeated by an act for 
which the voter is not responsible, unless by the direct mandate of a valid 
statute no other construction can be given. 

By section 85 of the Election law it is provided, “if on the face or 
back of any ballot or envelope inclosing any balloi, there shall be any 
mark, sign, designation or device whatsoever, other than is permitted 
by this act, whereby such ballot or envelope can or may be identified 
or distinguished from any other ballot or envelope used at such election, 
the ballot inclosed in such envelope shall be absolutely void and not 
counted for any candidate named thereon.” 

A careful reading of this provision with the whole act makes it quite 
plain that the legislative purpose was to prevent a voter, or one acting 
for him, from distinguishing his ballot by any mark, sign, designation 
or device. The inhibition is against the marking of a ballot so that it 
can be “identified or distinguished from any other ballot” used at the 
election. If a large class of the ballots used have the same, accidental 
or intentional, mark or designation upon them, as in this case, but for 
which mark or designation the voter is in no way responsible, such a 
ballot is not within the interdiction of the statute which makes a marked 
baliot void. It will not be presumed to be the legislative intent, nor is 
it the proper statutory construction, to defeat the vote of the citizen 
by an act for which he was neither directly or indirectly responsible, nor 
for a negligent or willful act of a municipal official, nor for the miscon- 
ception of any legal duty or form required in the preparation of ballots 
issued by such an official for distribution to the voters. The Election act 
is only intended to defeat a ballot which is so marked that it is apparent 
that the voter has for some purpose, corrupt or otherwise, so marked it 
or permitted it to be marked that it can be identified or distinguished 
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from “any other ballot” used at such election. Hackett v. Mayhew, 33 
Vroom 481. 

Webster defines “distinguishing” as “constituting a difference or 
distinction from everything else,” and “mark” as “a visible sign or 
impression made or left upon anything, as a line, point, stamp, figure 
or the like drawn or impressed so as to attract attention and convey 
some information or intimation,” and “sign” as “that which furnishes 
evidence—a mark, an indication—a proof.” 

The mark to defeat a ballot must be one which is put there with a 
design to convey some information or intimation desired by the voter; 
it must be a sign to be used for proof of some fact the voter wishes 
established. 

It must be apparent that it was intended to individualize the particular 
ballot, so that it can be distinguished from any other ballot cast at the 
election. It might be that ten, twenty or even one hundred ballots bearing 
the same kind of a mark would be clearly void under the statute, if it 
was apparent that the mark or sign found on each ballot was placed 
there by the act of the voter or another for him for the purpose of proof 
of the identity of each particular ballot; but that is not this case. The 
agreed facts make it impossible to even infer that there was any intent 
to attempt the identification of any ballot cast by any particular voter. 
Every ticket upon which the incumbents ran was endorsed by a certificate 
of the municipal clerk in the manner required where official ballots are 
necessary. Such endorsement was unnecessary under the law, illegal 
if you will, but, still it was in no sense a distinguishing mark within the 
statutory meaning when the ballot was found in the box after the voting 
had ceased. Every ballot of the “People’s Ticket’ was found to be of 
that exact kind. If the statute could be said to make such wholesale 
disfranchisement of citizens possible, through no fault of their own, I 
should not hesitate to declare such a statute to be unconstitutional under 
the principles so clearly stated by Mr. Justice Dixon in Ransom v. Black, 
25 Vr. 446 (459), which case was affirmed in the Court of Errors and 
Appeals for the reasons given by that learned Justice. 

Judgment may be entered for the incumbents. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Opinions). 


Divorce—Desertion—Jurisdiction of parties—1. A divorce for de- 
sertion will not be granted on the unsupported testimony of the petitioner 
as to the causes of the separation, especially where the separation occurred 
in another state. 2. Petitioner and defendant lived in Massachusetts 
until the defendant, on account of his intemperate habits, lost his position 
and was unable to support petitioner. To better his condition, he went 
to Vermont, where he has since resided, leaving petitioner, who testified 
that she thought the move to Vermont by her husband was the best 
thing for him. She stated that if defendant had reformed she would have 
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lived with him, but made no attempt to ascertain whether he had 
reformed, or to post him as to her movements. Held, insufficient to 
establish a willful, continued and obstinate desertion, within the statute. 
3. Ievidence that a married woman came into the state because she 
“thought it would be cheaper to live” here, and took boarders, which busi- 
ness she had carried on in other states, and, four months after the expira- 
tion of a two-year residence, applied for a divorce from her husband, 
rom whom she had separated in another state, does not show that she 
was a permanent, indefinite resident, animo manendi, for two years 
before the suit, so as to give the court jurisdiction thereof. Grover v. 
Grover. (Mr. Leon Abbett for petitioner). Opinion by STEVENSON, 
V. C., January 15, 1902. 


injunction—Restraining defense of limitations.—1. A statute of limi- 
tations creates a mere personal right, which may be waived by the 
defendant. 2. Where a defendant has, by deception or by any violation 
of duty toward plaintiff, caused him to subject his claim to the bar of 
limitations, equity will not permit him to hold the advantage thus 
obtained. 3%. Defendants, as executors, notified complainant that his 
claim against their decedent’s estate was disputed. By the revision of 
the Orphans’ court act (Laws 1898, p. 740, Sec. 71), complainant must 
then bring suit within three months or be barred. The executors resided 
outside of the state during the three-months period, but took no steps 
to inform complainant how process could be served on them. Com- 
plainant testified that one of the executors informed him that he resided 
at a certain point within the state, and complainant’s attorney accord- 
ingly forwarded summons to the sheriff of that county, which was kept 
by him and returned unserved after the three months had expired. The 
executor made affidavit that he did not reside at the place stated, but 
stopped there occasionally; but complainant’s testimony was not denied. 
Held, to justify a preliminary injunction restraining the executors from 
raising the defense of limitations in the suit on the claim, whether or not 
they intended to mislead complainant. Clark v. Augustine. (Mr. Wil- 
liam H. Spear, jr., for complainant. Mr. James A. Gordon for defend- 
ants). Opinion by STEVENSON, V. C., January 21, 1902. 


MISCELLANY . 


NEW RULES FOR ADMISSION TO | Six and Seven, relating to attorneys 

le ‘and counsellors, were abrogated, 

At the February term, 1902, of | and in lieu thereof the following 

the Supreme court, the present | rules have been adopted, taking 
rules numbered Three, Four, Five, | effect from March 24: 
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1. No person within the age of 
twenty-one years shall be recom- 
mended to the Governor for license 
to practice as an attorney-at-law in 
this state. 

2. No person shall be recom- 
mended for license as an attorney 
unless he shall first submit himself 
to an examination as hereinafter 
provided, and thereupon give satis- 
factory evidence of his learning in 
the law, and his knowledge of the 
pra‘ thereof as established in 
this state. 


Lice 


3. No person shall be admitted 
to examination for license as an at- 
torney unless he first produce to 
the Poard of Bar Examiners, in the 
manner prescribed by its rules, sat- 
isfactory evidence— 


(a) Of good moral character. 

(b) That two months prior to 
taking his Bar examination, he 
posted in the office of the clerk of 
the Circuit court of the county in 
which he served his clerkship, or in 
which he resides, a notice of his in- 
tention to apply for admission to the 
Bar: 

(c) That he has served a regular 
clerkship with some practicing at- 
torney of this court for three years, 
or has served such clerkship for at 
least one year and six months, and 
has spent another period sufficient 
to make three years altogether, in 
regular attendance upon the law 
lectures in some law school of es- 
tablished reputation in the United 
States; 

(d) That at least three years be- 
fore taking his Bar examination he 
had graduated or had duly passed 
his final examination for gradua- 
tion in a college or university, 
or in a public high school of this 
state, or in a public high school of 
another state or a private school or 
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academy approved by the Board of 
Bar Examiners, or he had passed an 
examination equivalent to that for 
graduation in a public high school 
of this state, to be held by officers 
of the public schools, the times, 
places and character of which exam- 
ination shall be determined by the 
State Board of Education with the 
concurrence of the Board of Bar 
Examiners; 

(ec) That at the commencement 
of the clerkship above required, he 
filed in the office of the clerk of the 


; Supreme court the certificate of the 
attorney with whom he is to serve, 


that such clerkship has begun. 

4. No attorney from another 
state shall be recommended for 
license to practice in this state un- 


| less he shall first submit himself to 
| the Bar examination: nor shall he 
| be admitted to 


such examination 
unless the time during which he has 
served a clerkship with a practicing 


| attorney in this state or another 


state, and the time during which he 
has practiced in another state, shall 
amount to three years in the whole, 
nor unless he has complied with 
paragraphs a, b, and d of rule 3 
(except that he may take the ex- 
amination last mentioned in para- 
graph d at any time before taking 
the Bar examination). 

5. Paragraphs c and e of rule % 
and rule 4 shall not apply to per- 
sons seeking admission to the Bar 
examination under the act of the 
legislature, approved February 22, 
1882 (P. L. 1882, p. 22); but the 
counsellors making a certificate un- 
der that act shall also certify that 
they have each examined the per- 
son certified for, with respect to his 
knowledge of legal principles and of 
the practice of law as established in 
this state, and that they make their 
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certificate on such examination. 
Such persons may take any of the 
examinations mentioned in para- 
graph d of rule 3 at any time before 
taking the Bar examination. No 
person shall be admitted to exam- 
ination under said act of February 
22, 1882, after January 1, 1904. 

54. Persons whose clerkship be- 
gan before these rules are adopted 
may take the preliminary examina- 
tion last mentioned in paragraph d 
of rule 3 at any time before taking 
the Bar examination, and may file 
the certificate required by para- 
graph e of rule 3 at any time before 
November 1, 1902. 

6. No person shall be recom- 
mended for license to practice as a 
counsellor-at-law in this state un- 
less he shall first submit himself to 
examination and give satisfactory 
evidence of his knowledge of the 


principles and doctrines of the law 
and of his abilities as a pleader; 
nor shall any be admitted to such 


examination until he shall have 
practiced in this court as an at- 
torney for the space of three years 
at least. 

7. Section 1. The examinations 
for attorneys and counsellors shall 
be conducted by a board of exam- 
iners, consisting of three coun- 
sellors of this court, to hold office 
for three years, except that two of 
the members first appointed shall 
hold for one and two years re- 
spectively; but subject, at all times, 
to removal in the discretion of the 
court. 

Section 2. The examination shall 
be written, but the board, in its dis- 
cretion, may use supplementary oral 
examinations, either of the whole 
class or of individuals. Examina- 
tions in the presence of the court 
shall be discontinued. 

Section 3. The examination 
papers shall be so identified that the 


| proval of the court, but an 
_ ination shall be held shortly before 
| or during each stated term of the 





121 


| names of the candidates examined 


cannot be known to the examiners 
before they have announced the 
result of the examinations. 

Section 4. The times and places 


| of the examinations shall be fixed 


by the board, subject to the ap- 
*xam- 


court. 
Section 5. The board shal! report 


' to the court, with their recommen- 
| dations, the names of those candi- 
_ dates whose qualifications accord 
| with 


these rules, and who shall 
have passed the examinations suc- 


_ cessfully. 


Section 6. The board shali make 


_ public the topics and books upon 
| which applicants will be examined, 
| and from time to time shall make 
| public such suggestions for the in- 


formation and guidance of students 


_as the board may think will tend to 
| promote their studies. 


Section 7. The board may make 
rules regulating their procedure, 
subject to the approval of the court. 

8. No person shall be admitted 
as an attorney or counsellor in this 
court unless he shall first take the 
oath to support the constitution of 
the United States and the oath of 
allegiance to this state, as well as 
the oath of office prescribed by law. 

9. Any counsellor-at-law from 
any other of the United States, of 
good standing there, may, at the 
discretion of the court. be admitted, 
pro hac vice, to speak in any cattse 
in this court in which he may be 
employed. 

10. No attorney of this court 
not actually residing in this state 
shall appear or act as attorney on 
record in any case in any of the 
courts of this state. 

11. No attornev or other person 


not residing in this state, or person 
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not regularly licensed and enrolled, 
shall practice in the name of any 
attorney of this court, nor shall any 
attorney thereof permit another so 
to practice, on pain of being struck 
off the roll. 

12. The clerk of this court, or 
any person acting for him or in his 
behalf, shall not practice as an at- 
torney or counsellor in this court. 

{A circular issued by the new 
Board of Examiners since the fore- 
going went into effect will appear 
in our next issue. | 


NEW ESSEX CIRCUIT RULES. 


Chief Justice Gummere has pro- 
mulgated the following rules for 
the Essex Circuit court: 

Rule 1. No case will be set down 
for trial on a particular day, unless 
by consent of counsel on both sides, 
and for reasons satisfactory to the 
court. . 


Rule 2. Cases will be subject to 
call in the order in which they stand 
on the list. 

Rule 3. 
a particular day will not give it pre- 


Setting down a case for 


cedence on that day. The only 
effect of setting down a case for a 
day is to postpone the trial until 
that day, and if in the meantime it 
be passed on the list, it will go to 
the foot of the list. 

Rule 4. In the Supreme court 
circuit a call for the day will be 
made out as heretofore and an- 
nounced on the morning of the 
preceding day. 

Rule 5. In the Circuit court, on 
the opening day of the term and on 
Saturday of each week hereafter, a 
calendar of thirtv cases will be 
made out for the ensuing week. 
No other cases will be called during 
that week. Cases in call for the 
week must be tried when reached. 
Applications for continuances must 
be made at the time of making out 
the weekly calendar. No contin- 
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' motions heard in the Supreme court 
| circuit. 
| this call the list of the Circuit court 
| cases 
| the Circuit court will be heard at 
' the 
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uance will be granted at any other 
time, except for special reasons 
satisfactory to the court. A call 
for the day will be made, as here- 
tofore, from the cases in the calen- 
dar for the week. 

Rule 6. Cases in the call for the 
day will remain subject to call until 
disposed of. If the call for the day 
is not completed on that day it will 
be resumed the next day, and con- 
tinued in the order in which the 
cases are set down in the call. 

Rule 7. Court will open prompt- 
ly at ten o’clock A. M. A recess 
will be taken from one o'clock until 
two o'clock. The afternoon ses- 
sion will close at four o'clock. 

Cases will be called promptly at 
the opening of court. 

Rule 8. Upon references of cases 
on the list, the plaintiff shall give 
six days’ notice of the hearing be- 
fore the referee, and the hearing 
shall be continued from day to day, 
unless an adjournment be necessary 
to enable parties to procure wit- 
nesses, and the referee shall file his 


| report within thirty days after a 
| service of a copy of the order of 
| reference upon him, unless further 
| time be necessary to enable parties 
| to procure 


their witnesses before 
him. 


Rule 9. On the first day of the 


| term, immediately after the grand 


jury is sent out, the list of Supreme 
cases will be called and 


After the completion of 


will be called. Motions in 
conclusion of the call. All 
motions in matters of practice shall 
be made upon the first day of the 
term, and no motion which can 


then be made shall be made upon 


| any subsequent day of the term, 
| unless upon notice given to the 


attorney of the other party. 





MISCELLANY. 


Rule 10. Upon presentation to 
the court of a petition against 
unknown owners, mortgagees and 
other persons interested, praying 
for an order for a deed, under the 
provisions of chapter CXCIV of the 
laws of 1889, the same shall be 
referred by rule of court to a 
Supreme court commissioner to 
ascertain and report what inquiry 
the petitioner has made for such 
unknown owners, mortgagees or 
other persons interested in the 
premises described in the petition, 
and that upon such reference the 
commissioner shall take the deposi- 
tions of witnesses produced before 
him and examine into the matter 
so referred to him, and report to 
the court the facts found by him 
and his opinion thereon, and that 
no order for publication against 
unknown owners, mortgagees or 
other persons interested in said 
lands shall be made until the com- 
ing in of the said report. 


DEATH OF EX-CHIEF JUSTICE 
DEPUE. 


As we go to press the death of 
ex-Chief Justice David A. Depue, 
of Newark, is announced as having 
occurred on the evening of April 3, 
after an illness of several weeks. 
Further particulars will be given in 
our May number. 


MERCER BAR ASSOCIATION. 


_ The Mercer County Bar Associa- 
tion held its first annual banquet at 


the Trenton House, Trenton, 
March 20. Colonel John T. Van 
Cleef was toastmaster. 

_ The first speaker was Hon. John 
I’. Bird, the president. He spoke 
of the peculiar province of the 
lawyer to advocate the rights of the 
citizen, and said that lawyers should 
take a great pride in their vocation. 
Owing to the honorable preroga- 
tives that lawyers exercise they 





' cern at all. 
| no less than the bench, was a part 


| instance, 
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should encourage young men to 
take hold of the profession. He 
adjured his fellow-lawyers to learn 
to say “no” when duty required it, 
and, like Webster and Clay, strive 
to preserve the liberties of the peo- 
ple. 

Mr, Justice Pitney responded to 
the toast, ““The Bench and the Bar.” 
He told a story of a judge who, 
when he was first appointed, was 
concerned about doing justice be- 
tween man and man. He found at 
the next term of the Supreme court 
that he had many reversals. Dur- 
ing his next term he was concerned 
most about preventing reversals of 
his rulings. He did not succeed in 
this, and after that he had no con- 
Lie said that the Bar, 


of the court, and the requirements 
of the one were no less than the 
other. One way to win lawsuits 
was to be on the right side of the 
case. It was the part of the court 


| to administer justice, and, except in 
a few isolated instances which were 


usually taken care of in the appeal, 
the right side triumphed. If the 
right side triumphed in the first 
the courts render their 
best service. The greatest service 


| that a lawyer can do for his client 


is to keep him out of court. 

Mayor Katzenbach, Mr. W. Holt 
Apgar and Mr. Francis B. Lee also 
spoke to toasts. The latter drew a 
picture of a day in court in this state 
in 1802. With the facts of a his- 
torian and with graceful and 
effective sentences Mr. Lee made 
vital old-time persons who were 
prominent at the Bar. In conclu- 
sion he said: “The frame of a fed- 
eral and state constitution was the 
work of these men; equality before 
the law, an equality that has made 
the term ‘Jersey Justice’ proverbial, 
was the work of these men: an 
honest, upright judiciary was the 
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work of these men; a Bar whose 
ethical standard invites comparison 
was the work of these men; but 
beyond all this their own lives 
reflected their spirit, a desire to 
serve for the common good and to 
give to New Jersey the foremost 
place among the sisterhood of 
states.” 

The officers of the association are 
Hon. John T. Bird, President; 
fion. R. S. Woodruff, Vice Presi- 
dent; Frederick W. Gnichtel, Sec- 
retary, and Frederick L. Hulme, 
‘Treasurer. 


BANQUET TO CHIEF JUSTICE. 


The Lawyers’ Club of Essex 
countys gave a banquet to Chief 
Justice Gummere at Oraton Hall, 
Newark, on March 22. About 150 
lawyers were present. Ten mem- 
bers of the Bench, together with 
State Senator Thomas N. McCarter 
and Mr. Frank H. Sommer, presi- 
dent of the club, occupied a raised 
table along the west side of the hall. 
President Sommer was at the centre 
of the table, with the Chief Justice 
at his right, and Hon. John S. Wise, 
of New York, at his left. The 
others at the president’s table were 
Judge Nevius, Justice J. Franklin 
Fort, Judge Alfred Skinner, Judge 
Frederic Adams, Vice Chancellor 
Henry C. Pitney, Justice Jonathan 
Dixon, | Gilbert Collins, 
Justice Mahlon Pitney, Judge 
Francis J. Swayze and Senator 
McCarter. 

The Chief Justice’s toast was 
“The Bench and the Bar.” He 
spoke rather briefly, referring in 
his opening remarks to his career 
as lawyer and jurist. It was 
twenty-seven years ago, he said, 
that he hung out his shingle in the 
old Newark Savings Institution 
building, at 800 Broad _ street. 
“How many changes,” he said, 
“have taken place since then! 


ustice 





| ernors 


| you 


‘ity | 


| ginia 


| croachments of [quity,” and said 
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Perhaps not more than one-third 
of the lawyers then in practice are 
with us to-day. There has not only 
been a great change in the person- 
nel of the profession, but in the 
methods of practice. In those 
days the successful man was the 
orator, who by his eloquence sway- 


' ed the jury to his way of thinking. 
| To-day the test of the great lawyer 
/ comes not so much in the ¢ 


lare of 
the court room as in the office. It 


| is there that the great crucial points 
| of legal battles are settled. 


The Chief Justice called aitention 
to the fact that in the line of gov- 
from Marcus L. Ward to 
Franklin Murphy there had been 


| only two who were not lawyers, and 
| that almost half of the membership 
| of the state Senate and nears 


one- 


third of that of the Lower [louse 
is made up of members of the Bar. 
“In fact,” he exclaimed, “ wherever 


find intelligence in public 
bodies there the lawyers predomi- 
nate. I fully recognize,” the speak- 
er went on to say, “the responsibil- 
\ assume as the successor of 
Chief Justice Depue. No judge in 


the state has had in richer measure 


the respect and admiration of the 
Bar. No judge is successful unless 


| he has the cordial respect of the Bar, 


and this I ask at your hands. I 


| will do my best to be fair and if my 


manner is at fault—it is not all it 
should be in the way of suavity— 
I ask you to pardon me.” 

Mr. John S. Wise, of New York 
City, formerly a leader of the Vir- 
Bar, spoke on “The En- 


many words disparaging the equity 
practice of New Jersey. Mr. Jus- 
tice Pitney followed and_ said, 


| among other things: 


“We do not think that the New 
Jersey Court of Equity has en- 
croached undulv on the courts of 
law. A case is taken from the 
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court of law to the Court of Equity 
and the Chancellor perhaps decides 
against the person who won the 
case in the court of law. ‘This is 
not because of any mistake in the 
law or the court’s interpretation of 
it, but because the original plaintiff 
had no just cause to invoke the law 
in that particular instance. ‘The 
Court of Chancery does not reverse 
or subvert the law. A large 
amount of equity has been absorbed 
into the law courts. The existence 
and utility of the Chancery court 
is due to a striving after those 
eternal principles of justice which, 
when they conflict with the law, are 
known as equity. New Jersey can 
not consolidate its courts of law 
and equity. If this were attempted 
cases would get so mixed that 
there would be confusion as to 
whether a principle was one of 
equity or law.” 

The next speaker was the Jus- 
tice’s father, Vice Chancellor Henry 
C. Pitney. He spoke on “Our 
Courts of Equity,” a toast to which 
Vice Chancellor Eugene Steven- 
son was to have responded. The 
latter was ill, however, and unable 
to appear. The speaker made a 
hit in his opening remarks by 
launching two sentences at Mr. 
Wise. These were: “You have 
done us too much honor by saying 
that New Jersey, of all states, has 
preserved the distinction between 
law and equity. That distinction 
has preserved itself, and all attempts 
to destroy it have resulted in fail- 
ure. Mr. Wise,” he went on, “has 
spoken of mistakes in the Equity 
courts in the Western states. These 
are not faults of the courts, but of 
the judges. Get good judges, and 
the courts will do their duty. The 
ignorant judge is like a bull in a 
china shop in a case of equity. 
The function of the Court of Chanc- 
ery is to preserve property. The 





law court gives damages after the 
property is destroyed, but the 
Chancery Court prevents such de- 
struction, and this is the higher 
function.” 

The Vice Chancellor cited the 
vast increase in the business of the 
Court of Chancery as an evidence 
of the value of that branch of the 
judiciary and said: “Fifty years ago 
the business of the Chancery court 
of New Jersey was administered by 
one man. Now it keeps seven of 
us at work all the time. One rea- 
son for the increase in business is 
that the public has acquired con- 
fidence in the judges. Another is 
that business in general is more 
complex now than it was in the 
past, and this makes the Chancery 
court more of a necessity. Some 
say that New Jersey's judiciary sys- 
tem is too complicated. Why, a 
similar system does not exist in the 
world. What is it that in many 
cases causes delay? Counsel caus- 
ing the adjournment of business 
because of engagements in other 
courts; the necessity for studying 
the cases that come before the 
court; the civush of business the 
court has to dispose of. Our 
mechanical methods for transacting 
certain matters enable us to get 
through a great deal more work in 
certain lines than formerly, but the 
thinking machine is just as slow to- 
day as it was two thousand years 
ago.” 

The Vice Chancellor interspersed 
his observations on the courts with 
amusing stories and remarks that 
caused repeated outbursts of laugh- 
ter. 


THE GOVERNOR’S APPOINT- 
MENTS. 


On March 17 Governor Murphy 
made the following appointments, 
which were confirmed by the Sen- 
ate: 
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Senator Thomas N. McCarter to 
be Attorney-General, to succeed 
Samuel H. Grey, of Camden; term, 
five years; salary, $7,000. 

Colonel Samuel D. Dickinson, 
of Jersey City, to be Secretary of 
State, to succeed George Wutrts, of 

’aterson; term, five years; salary, 
$6,000. 

William Riker, jr., of Orange, to 
be Clerk of the Supreme court, re- 
appointed; term, five years; salary, 
$6,000, 

State Sewage Commissioners: 
Charles W. Fuller, Hudson county, 
and John Hinchliffe, Paterson, re- 
appointments. 

Board of Managers of the State 
Hospital at Morris Plains: James 
W. Smith, David St. John, J. An- 
son McBride, re-appointments. 

Public Library Commissioners: 
Ernest C. Richardson and Leonard 
J. Gordon, re-appointments. 

Managers of the State Reforma- 
tory at Rahway: George W. Fort- 
meyer and Richard H. Wilson, re- 
appointments. 

Poard of Managers of State Hos- 
pital at Trenton: H. Newlin, Cor- 
nelius S. Hoffman, Benajah W. An- 
drews, re-appointed, and J. Bayard 
Kirkpatrick and Peter F. Rafferty. 

State Medical Examiners: Ed- 
ward Hill Baldwin, E. L. B. God- 
frey, re-appointments, and David P. 
Sorden. 

Trustees of the State Home for 
Boys: Frank S. Gaskill and Ed- 
ward Spaeth, re-appointments. 

State Board of Education: Ed- 
mund Wilson, Percival Christie, 
Charles E. Surdam, Joseph M. 
Bryne and Edward Russ. 

Other appointments made by the 
Governor have been: Mr. Charles 
V. D. Joline, of Camden, to be Dis- 
trict court Judge, in place of Judge 
Armstrong; Mr. Martin V. Bergen, 
of Camden, as District court Judge, 
in place of Judge Joline. 


He also appointed Mr. John R. 


| Swayze, who was prosecutor of Sus- 


~ 


| sex county, as his private secretary; 


Judge Huston, of Newton, to suc- 
ceed Mr. Swayze, and Mr. Henry 


C, Hunt, of Newton, to succeed 


Judge Huston on the county 
Bench, 


| N. J. SUPREME COURT EXAMINA- 


TION QUESTIONS, FEBRUARY 
TERM, 1902. 


ATTORNEYS’ QUESTIONS. 
(a) What are the four private 


' relations as enumerated by Black- 
| stone? (b) How was title to things 


personal acquired and lost at com- 
mon law? (c) What is an execu- 
tory contract? 

(a) What are the two kinds of 


| wills? (b) Name some _ of the 
' duties of executors and adminis- 


trators. 
(a) What are the pleas of gen- 


_ eral issue in actions upon (1) sealed 
| instruments and (2) simple con- 
' tracts? (b) Name the five qualities 


of a good plea. (c) In what cases 


| must an affidavit be added to a plea 
| proving the truth thereof? 


(a) What is a postea? (b) Dis- 


| tinguish from the circuit record. 
'(c) Name the successive pleadings 


in actions at law. 
State the practice in Chancery to 


secure a reference to a vice chan- 


cellor, and hearing before him. 
(a) In what courts may a mort- 


| gage on real estate be foreclosed? 


(b) May a chattel mortgage be 
foreclosed by proceedings in court, 


| and if so where and how? 


State proceedings necessary, giv- 
ing in detail each step, to legally 


| declare any person a lunatic. 


If the complainant object to mat- 
ter contained in the defendant’s 


| answer, by what proceedings may 


he bring his objections before the 


' court? 


(a) What is the writ of ne exeat 
and where obtained? (b) What ts 
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a cross 
pleader? 


bill? (c) Bill of 
(d) Supplemental bill? 


What private, local or special | 
laws shall not be passed by the leg- | 


islature of this state? 


What is the purpose of (a) a writ | 
of certiorari and (b) a writ of error? | 
An infant receives physical in- | 
juries through the negligence of a | 
corporation and desires to recover | 
State | 


damages for such injuries. 
the procedure in such case, from 
issuing of summons in Supreme 
court, plea of general issue, verdict 
of plaintiff, rule to show cause ob- 
tained and afterwards discharged. 


A, having recovered a judginent 


in the court for the trial of small 


causes in Bergen county, desires to | 
levy upon the land and premises of | 
How | 


defendant in Atlantic county. 
must he proceed? 

State concisely the proceedings, 
inclusive of sale, under a distress. 


A leased premises to B for one | 


year, from May 1, 1900, to May 1, 
1901, at the end of which time noth- 


ing was said by either; B continued | 
to pay the same rent as theretofore. | 
A desires possession on May 1, | 
What steps should be taken | 


1902. 
to obtain same? 


C leased premises to D without | 
Rent | 
was paid monthly; occupancy com- | 


any agreement as to term. 


menced April 6, 1901. On Decem- 
ber 1, 1901, C desires possession, 
which D refuses to give. What 


notice should be given and steps | 


taken on C’s behalf? 

After taking out letters of admin- 
istration on A’s estate, which is not 
large enough, exclusive of realty, 
to pay creditors’ claims in full, state 
briefly the statutory proceedings to 
pay creditors and pass through an 
accounting and discharge. 

(a) State the difference between 
actions of trover and replevin. (b) 
Name the successive pleadings in 
replevin. 


inter- | 





State the proceedings to final 
judgment under the mechanics’ 
lien law to recover for materials 
furnished for erection of a building. 
(b) How may a mechanics’ lien be 
discharged? ~ 

COUNSELLORS’ QUESTIONS. 

CONSTITUTION OF THE UNITED STATES. 

Write out the preamble. 

What are the qualifications for 
President, Senator and Represen- 
tative? 

What courts are ordained in the 
Constitution, and how are they 
composed? 

What is the extent of the judicial 
power under the Constitution? 
Quote the section or paragraph. 

[n an action for damages brought 
by a resident of the State of New 
York, for injuries occasioned by 
negligence within the State of New 
Jersey, in what court would the 
action be brought and why? Have 
you any choice; if so, what? 

CONSTITUTION OF NEW JERSEY. 

Write out the preamble. 

Point out in what respects this 
differs from the preamble to the 
Constitution of the United States. 

How are the powers of govern- 
ment distributed? Quote the sec- 
tion or paragraph in question. 

How is the judicial power vested? 
uote the section or paragraph. 

SECOND BOOK OF BLACKSTONE. 

How are things real and personal 
defined? 

Define land, tenement, heredita- 
ment. 

How is title to real estate ac- 
quired? 

What is a deed, and what are its 
requisites? 

What are uses and trusts? 

STATUTES, 


What are the rules governing the 
descent of real estate in New Jer- 
sey? 
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Is there any limitation upon the 
power of married women to make 
contracts? If so, what? 

Can she convey land without her 
husband joining? If so, in what 
cases? 

In what two general divisions are 
crimes divided? 

Define treason, murder, man- 
slaughter, arson, burglary, robbery 
and assault and battery. 

What power is conferred upon 
the judge of the Common Pleas 
with respect to the Criminal courts 


of Procedure, in the absence of the | 


Justice of the Supreme court? 
ADMISSIONS TO THE N. J. BAR. 





The following attorneys and | 
counsellors were admitted at the | 
February term of the Supreme | 


court: 

ATTORNEYS. 
Asper, William C. 
3rown, George W. 
surpo, William B. 
Claassen, William J. 
Eckman, Richard B. 
Fermier, George J. 
Haussling, Gustave. 
Kalisch, Harry. 
Lane, J. Merritt. 
Lindabury, Harrison P. 
Mayer, Benjamin. 
Mery, Frank. 
McAghon, Richard L., jr. 
McGuire, John H. 
Perrotty, Nicholas F. 
Rowe, Allen C. 
Schenck, Frederick P. 
Shreve, Caleb E. 
Smith, D. Harris. 
Smith, Herbert Powers. 
Stevens, William A. 
Stillman, George J. 
Stites, William B. 
Taylor, Winfield Johns. 
Tylee, John E. 
Van Blarcom, Andrew. 
Westerhoff, Harris J. 
Wright, Harry. 





COUNSELLORS. 


*Aldrich, George S., Newark. 
Belfatto, Gaetano M., Newark. 
Bentley, Richard P., Jersey City. 
Boyd, Robert M., jr., Montclair. 
Colyer, Morrison C., Newark. 
Darnell, Albert H., Atlantic City. 
*Davis, Francis B., Woodbury. 
Egner, Henry W., jr., Newark. 
Gilson, Henry C., Jersey City. 
Koester, Ernest, Hackensack. 
Leake, Eugene W., Jersey City. 
Lafferty, Francis, Atlantic City. 
Lord, William A., Orange. 
Me Mahon, Aloysius, Jersey City. 
Prout, Fred, Newark. 
Rex, William F., Camden. 
Smith, John E., Newark. 
Smock, Warren H., Red Bank. 
Stevens, Lewis T., Cape May. 
Watson, Robert R., Passaic. 
*Aldrich was sworn March 
1902; Davis, March 14, 1902. 


NEW BOARD OF BAR EXAMINERS. 


The Board of Bar Examiners, 
constituted by the new rule 7, Sec. 
1, of the Supreme court, were ap- 
pointed on March 24, 1902, the day 
on which the new rules were pro- 
mulgated. 

The gentlemen chosen were: 
Charles H. Hartshorne, of Hudson 
county, for three years; Frank H. 
Sommer, of Essex county, for two 
years; and Howard M. Cooper, of 
Camden county, for one year. 

The board met in the Supreme 
court room on April 1 and organ- 
ized. They further prepared a cir- 
cular touching the coming June 
term examinations, and conferred 
with the State Board of Education 
on the subject of the preliminary 
examinations, which it was deter- 
mined, subject to the approval of 
the court, should be held in the sev- 
eral counties in connection with the 
teachers’ examinations. 
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